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Briefing on Mauritius for the Pre-Sessional Working Group of the Committee on the Rights of Persons with Disabilities, 3rd session – April 2015
From Elinor Milne, Global Initiative to End All Corporal Punishment of Children, elinor@endcorporalpunishment.org 

This briefing describes the legality of corporal punishment of children with disabilities in Mauritius, in violation of the right of all children to protection from corporal punishment and other cruel or degrading forms of punishment. With reference to articles 7, 15, 16 and 17 of the Convention on the Rights of Persons with Disabilities, and in light of the particular vulnerability of children with disabilities to corporal punishment by adults, the jurisprudence of the UN treaty bodies, the importance of eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children and the Children’s Bill currently under discussion in Mauritius, we hope the Committee on the Rights of Persons with Disabilities will:
· include the issue of corporal punishment in its List of Issues for Mauritius, in particular asking what steps have been taken to ensure that children with disabilities are protected in law and practice from all forms of corporal punishment of children in all settings, including the home and all alternative care and day care settings;

· in the Committee’s concluding observations on the initial state party report, welcome the Mauritian Government’s commitment to including prohibition of corporal punishment in the Children’s Bill and the protection this will give to children with disabilities from punitive violent assault, and urge the Government to take measures to ensure the Bill is tabled in Parliament and enacted as a matter of priority.
1 The right of children with disabilities not to be subjected to corporal punishment
1.1 The Convention on the Rights of Persons with Disabilities confirms that children with disabilities should enjoy all human rights and fundamental freedoms on an equal basis with other children (art. 7). The Convention also states that all persons have the rights to freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15), to freedom from exploitation, violence and abuse within and outside the home (art. 16) and to respect for their physical and mental integrity (art. 17). The jurisprudence of treaty monitoring bodies, led by the Committee on the Rights of the Child monitoring the Convention on the Rights of the Child, is clear that these rights put an obligation on states parties to prohibit and eliminate all corporal punishment of children, including within the family. 
1.2 As confirmed in the UN Secretary General’s Study on Violence against Children, children with disabilities are particularly vulnerable to violence, including corporal punishment, and corporal punishment is a significant cause of impairment among children.
 The near universal acceptance of a degree of violence in childrearing together with deeply held views that parents and other adults have a “right” to physically punish children can challenge efforts to achieve prohibition. It also means that corporal punishment – at least to some degree – is not readily perceived as a violent act in the same way as, for example, sexual and other socially unacceptable forms of violence. 

1.3 For the above reasons, we hope that in examining implementation of the Convention, the Committee on the Rights of Persons with Disabilities will specifically address the issue of corporal punishment of children with disabilities and recommend its prohibition in the home and all other settings.

2 Mauritius’ initial report to the Committee (CRPD/C/MUS/1)
2.1 Mauritius’ initial state party report to the Committee on the Rights of Persons with Disabilities describes a number of measures concerning children with disabilities (article 7 of the Convention), including the intention to introduce a comprehensive Children’s Bill (para. 59). In relation to protection from violence and abuse (article 16), the report refers, inter alia, to the Domestic Violence Act and amendments and to the Child Protection Act (paras. 143-147). In relation to freedom from cruel, inhuman or degrading treatment or punishment and to the integrity of the person (articles 15 and 17), the report cites the Constitution (paras. 139, 149 and 150). The Government reports that a comprehensive Disability Bill is being prepared (para. 25).
2.2 We note that none of the laws cited in the report regarding articles 7, 15, 16 and 17 protect children with disabilities from all forms of corporal punishment. Similarly, none of the legal instruments specifically addressing disability to which reference is made elsewhere in the report prohibit corporal punishment of children with disabilities. However, since the submission of the report, the Government has announced its decision to include prohibition in the Children’s Bill and has confirmed that this has been drafted.

2.3 We hope the Committee will welcome the inclusion of prohibition of corporal punishment in the Children’s Bill and the protection this will give to children with disabilities from punitive violent assault, and urge the Government of Mauritius to take measures to ensure that the Bill is tabled in Parliament and enacted as a matter of priority.

3 Legality of corporal punishment of children with disabilities in Mauritius
3.1 Summary: Corporal punishment of children in Mauritius is unlawful in schools and as a sentence for crime, but it is not fully prohibited in the home, alternative care settings, day care and penal institutions.
3.2 Home (lawful): The Civil Code 1945 states that a child must “honour and respect his father and mother” and that parents must “protect the child’s safety, health and morals” and have a “right and duty to look after, monitor and educate” the child (art. 371, as amended 1980). While there appears to be no specific confirmation in this Code or in the Criminal Code 1838 of a right to punish/correct a child, there is no clear prohibition of all corporal punishment in childrearing. Article 13(1) of the Child Protection Act 1994 makes it an offence to “ill-treat a child or otherwise expose a child to harm” but does not prohibit all corporal punishment. Provisions against violence and abuse in the Criminal Code, the Protection of the Child (Miscellaneous Provisions) Act 1998, the Social Aid Act, the Civil Code and the Protection from Domestic Violence Act 1997 are not interpreted as prohibiting all corporal punishment.
3.3 Alternative care settings (lawful): Children with disabilities in alternative care settings (including institutional and non-institutional care) are not fully protected in law from violence imposed in the guise of “discipline”.

3.4 Day care (?partially prohibited): Corporal punishment is possibly unlawful in preschool provision under education law (unconfirmed; see para. 3.5, below) but there is no prohibition of corporal punishment in relation to other early childhood care nor to day care for older children.

3.5 Schools (unlawful): Corporal punishment is prohibited in article 13(4) of the Education Regulations 1957. The Ministry of Education and Human Resources has issued a circular to all schools stating that perpetrators of corporal punishment are liable to legal action under the Child Protection Act.

3.6 Penal institutions (lawful): There is no explicit prohibition of corporal punishment. The treatment of detainees is governed by the Reform Institutions Act 1988 and associated regulations (the Prisons Regulations, the Rehabilitation Youth Centre Regulations and the Reforms Institutions Regulations). The Act states that “no detainee shall be subject to punishment or privation of any kind”, but article 12 allows the use of “such force as is reasonably necessary … to maintain discipline in the institution”. 
3.7 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law.
4 Recommendations by human rights treaty monitoring bodies and during the Universal Periodic Review
4.1 CRC: The Committee on the Rights of the Child first raised concerns about corporal punishment of children in Mauritius in its concluding observations on the initial report in 1996.
 In subsequent concluding observations – in 2006
 and 2015
 – the Committee again raised the issue and recommended prohibition of corporal punishment in all settings including the home.
4.2 CAT: In 2011, the Committee Against Torture recommended to Mauritius that legislation be adopted to prohibit all corporal punishment of children, particularly in social institutions and in alternative care settings.

4.3 CESCR: In 2010, the Committee on Economic, Social and Cultural Rights recommended to Mauritius that efforts be taken to combat child abuse “including explicitly prohibiting corporal punishment at home and in alternative care settings and as a disciplinary measure in the penal system”.

4.4 UPR: During the Universal Periodic Review of Mauritius in 2013, a recommendation was made to “adopt legislation that explicitly prohibits corporal punishment, and continue awareness raising campaigns on the negative effects of corporal punishment”.
 The Government confirmed that corporal punishment is prohibited in schools and that “the Children’s Bill, which is currently under preparation, proposes to specifically prohibit corporal punishment in order to be in line with the international norms set out in the Convention on the Rights of the Children”.
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