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STATUS OF PERSONS WITH DISABILITIES IN THAILAND IN LIGHT OF THE CONVENTION
I. Summary Review of most critical issues
Article 12 (Legal capacity)

Restrictive concept of legal capacity 

The full legal capacity of persons with certain forms of disabilities is still denied (para. 172).
The State party is encouraged to harmonize its national legislation with the provisions of the Convention.   

Article 14 (Deinstitutionalization)

Prevalence of the practice of institutionalization of persons with disabilities 

The practice of institutionalization of persons with disabilities because of their disability, in the State party, is widely expanded (paras. 59).
The State party is encouraged to adopt a concrete timeframe for the deinstitutionalization of persons with disabilities.

Article 29 - Participation in political and public life
The report notes that persons with mental, behavioural and autistic disabilities are still limited in their political rights (para 172).
The State party is encouraged to ensure full participation of persons with disability in political and public life including the right to vote and to be elected in full compliance with articles 12, and 29 of the Convention. 
II. General issues to consider when preparing reports to the Committee

In its Reporting Guidelines, the CRPD Committee requests State parties preparing their reports to meet a number of objectives including:  

1. States parties  should use the opportunity of the report drafting process to conduct a comprehensive review of the measures undertaken to harmonize national law and policy with the Convention

The State party  has indeed used the opportunity of the report drafting to conduct a review of measures undertaken. As a result of this it identities the areas in which it thinks progress has been made and those areas in which the work remains largely behind (paras. 14,15). For example it concludes that Thailand has attempted to implement the principles of the Convention consecutively in many fields , however it  recognizes that “there are still no steps taken to monitor the effectiveness of application of laws or of rights accessibility for persons with disabilities. This is an issue which requires work towards a resolution”(para. 14).  The report also notes for example that “although legal measures and policies of Thailand focus on development, improvement and empowerment of women with disabilities, in practice the supportive plans, programs and activities under such measures and policies are still limited, inexplicit and contain certain weak point” (para. 14). 

In para 15 the report further notes that “more steps are needed for coping with challenges such as the situations of risk and humanitarian emergencies and access to justice”. 
It should be added that a number of other areas also still require implementation across the board for all persons with all forms of disabilities, in particular articles 12 (legal capacity), 14 (deinstitutionalization),  23 (respect for home and family), 29 (political rights).

The State party is encouraged to:
(1) harmonize its national legislation in full with the Convention; 
(2) proceed with efforts to adopt specific plans of action for each Convention right by confronting existing legislation, policies and plans with the requirements of the Convention; and 
(3) develop a strategy for implementation with clear benchmarks, timelines and appropriate funding. 

The State is strongly encouraged to follow up on the recommendations of the Committee.
2. The report should indicate whether the State Party has adopted a comprehensive disability anti-discrimination legislation in accordance with the Convention  
In view of the frank review conducted by the State party it is clear that the State party still lacks a comprenhesinve anti-discrimination legislation in line with the Convention (paras.14, 15). 
The State party is encouraged to adopt a comprehensive anti-discrimination law framework and an action program and plan to implement each Convention right.
3. In the report, any reservation to or declaration relating to any article of the Convention by the State party should be explained and its continued existence clarified

Thailand ratified the Convention on 29 July 2008.The Convention entered into force for the State party on 29 August 2008.  Thailand is not yet a party to the Optional Protocol to the Convention.
The State party had initially made an interpretative declaration on Article 18 of the Convention upon ratification; however, on 5 February 2015 it informed the UN Secretary-General that it was withdrawing its declaration. 
III. Analysis of the report (article by article)
Articles 1 to 4 of the Convention
Under these Articles, the Committee has recommended that the State party provide information clarifying, inter alia, the following issues:

The definition of “disability” and “reasonable accommodation”

The report states that the Persons with Disabilities Empowerment Act 2007 defines persons with disabilities as “persons with activity limitations or social participation restrictions due to visual, hearing, mobility, communication, mental, emotional, behavioral, intellectual, learning disabilities or other impairments making them encounter various difficulties which lead to the need of special aids to assist them in independent living particularly social participation” (para. 1).

 As such this definition makes emphasis on the physical impairments of the person in the absence of any environmental considerations (natural or social) considered under the Convention as the main obstacles disabling persons with impairments.
   Indeed it is recognized today that rather than the impairments themselves what disables persons with impairements is their surrounding environment: inaccessible schools, housing, public services and workplace, and the lack of a culture of inclusion inhibiting the abilities of persons with impairments. Accordingly what needs to be changed is not the impairements of persons with disabilities (these do not make them “encounter varius difficulties”) but the environment which limits the abilities of persons with impairements.

The report notes concerning the term “reasonable accommondation”  in the Convention that it “observes the technical terms and definitions thereof, including the term “reasonable accommodation” that is to be properly applied and modified” (para. 5).
However it is not clear whether the State party has incorporated the Convention definition into its own national legislation, or if citizens are to rely directly on the definition provided in the Convention in order to protect their rights.

 The State party is encouraged to incorporate in its national legislation the full definition of “person with disabilities” and of “reasonable accommodation” in line with the Convention. 
Article 5 Equality and non-discrimination

Under this article, the Committee encouraged the State party to provide information, inter alia, pertaining to:

a) The real possibility of using existing laws to protect rights; 

b) measures to guarantee equal and effective protection, including reasonable accommodation; and
c) policies, programs and affirmative action to ensure a de facto equality of persons with disabilities with other members of society
The report states that the State party’s legislation protects persons with disabilities from discrimination. This legislation includes the Constitution (which prohibits unfair discrimination on grounds of disability) as well as other major laws including the Education Act for Persons with Disabilities 2008, the Persons with Disabilities Empowerment Act 2007, and other acts and regulatiopns (paras. 1-13; 16,17).
In terms of real possibility of using existing laws to protect rights, the report states that the National Committee for Empowerment of Persons with Disabilities set up and chaired by the Prime Minister of the Kingdom of Thailand “establishes criteria and procedures to be followed and determines acts that constitute unfair discrimination, with the power to revoke such discriminatory practice or prohibit discrimination against persons with disabilities” (para. 18). A Ssub-Committee on the Elimination of Unfair Discrimination against Persons with Disabilities acts as an organ of this Committee and is responsible for “reconciling any dispute before a determination is made and in gathering factual evidence in support of settlement of discriminatory disputes” (para. 18).

In terms of specific policies, programs and affirmative action in place in the State party to enhance the status of persons with disabilities in Thailand, the report notes the 3rd National Plan of Empowerment of Persons with Disabilities 2007-2011 and the 10th National Plan of Economic and Social Development 2007-2011. The report further notes that the 3rd National Plan of Empowerment of Persons with Disabilities  “is a framework for public and private sectors to provide rights protection and ensure well-being and social participation of persons with disabilities on an equal basis with others under the following 4 strategies: empowerment of persons with disabilities, strengthening organizations of persons with disabilities, promotion of positive attitudes of and towards persons with disabilities, their families and society, and promotion of friendly and barriers-free environment” (paras. 12, 13).

The State party conducted a self evaluation of the implementation of the strategies and programs based on this 3d National Plan, and with regard to the rights of women with disabilities alone, the report frankly concludes that the plan was largely inconclusive. In particular the evaluation found that: “ (a) although legal measures and policies of Thailand focus on development, improvement and empowerment of women with disabilities, in practice the supportive plans, programs and activities under such measures and policies are still limited, inexplicit and contain certain weak points; (b) data and information collected by many agencies does not classify the gender of persons with disabilities causing difficulty in identifying exact numbers of the target group of women with disabilities; (c) the issue of women with disabilities has not been fully integrated into the work of government agencies” (para. 15).
We should note that other areas such as the realization of full legal capacity of persons with disabilities (article12) deinstitutionalization (art14) marriage and right to a family (art 23) electoral rights (article 29), the Convention remains unfulfilled and that the plan needs to be extended for a long time period to enable full implementation of each and every Conventional right.
The existing disability anti-discrimination legislative framework appears still insufficient to meet the requirements of the Convention.
The State party is encouraged to adopt a comprehensive anti-discrimination law framework, an action program and plan to implement each Convention right. 
 The State party is encouraged to adopt other practical affirmative measures to combat discrimination against persons with disabilities (such as fiscal and economic incentives, and an effective system of sanctions).  
The State party is encouraged to put in place a dedicated mechanism to deal with specific complaints regarding discrimination on the basis of disability in all areas of societal life. An Ombudsman for disability rights could be suggested.
Article 10 – Right to Life 

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Right to life of persons with disabilities; Prohibition of arbitrary deprivation of life

The report notes that the Constitution of Thailand as well as the Criminal Code protect the right of everyone to life (paras. 37,38).
The report says nothing about the right of guardians to decide about termination of medical treatment for persons with disabilities.

The State party is encouraged to update the Committee on whether or not the right of guardians to decide about termination of medical treatment is established in the State party. 
Article 12 - Equal recognition before the law
Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Legislation does or does not exist which restricts the full legal capacity on the basis of disability and measures being taken towards conformity with article 12; support for persons with disabilities to exercise their legal capacity and manage their financial affairs; existence of safeguards against abuse of supported decision-making models
The report contains little information about the implementation of article 12 in practice and in the national legal system of the State party. For example the report is silent about the existence of a guardianship system in the State party and the restrictions imposed on the persons with certain forms of disabilities (mental, behavioural and autistic) in their legal capacity to act (paras 43-49).
Elsewhere the report notes that a person may be placed in institutions on account of their only disability (para.59). Person with certain forms of disability are also denied the right to vote including those with “mental, behavioral and autistic” forms of disability (para.172).
There is no information in the report about any measures envisaged in the State party to review the legislation and practice in order to replace the substitute decision-making system prevalent in the State party by a supported decision-making system in accordance with the Convention which requires inter alia States parties to change or abolish contrary legislation and practice (article 4, CRPD Convention).  

The Convention in article 12(2) requests States to recognise that persons with disabilities “enjoy legal capacity on equal basis with other in all aspects of life”, and to take appropriate measures to provide access to persons with disabilities to “the support they may require in exercising their legal capacity”. In article 12 (4) States parties are urged to ensure that measures to support persons with disabilities  in the exercise of their legal capacity are protected with safeguards that “respect the rights, will and preferences” of the person requiring support and are subject to regular review by independent and impartial authority or judicial body. 

The Convention, therefore, requires granting to all persons with disabilities the enjoyment of their full right to legal capacity, and thus to abolish the guardianship system. In exceptional circumstances and as a measure of last resort, a State party should provide access to persons with disabilities to the support they require to exercise their legal capacity. 

There is no question of completely substituting the legal capacity of persons with disabilities with that of a guardian, as any such arrangements should “respect the rights, will and preferences” of the persons with disabilities.  However, under the existing guardianship schemes of the State party, the will and preferences of the persons with disabilities are neither asked nor ensured. Accordingly the guardianship system should be gradually abolished and replaced by supported decision- making schemes in line with the Convention.

The State party should be encouraged to gradually replace in law and in practice its substitute decision- making mechanisms with  supported decision- making schemes that “respect the rights, will and preferences” of persons with disabilities. Any such measures of supported decision-making should be subject to regular review. The lack of legal capacity to act has implications for the realization of practically all other rights of persons with disabilities under the Convention in particular the right to vote, an the right to the liberty and security of a person (rights still limited in the State party).
Article 14 - Liberty and Security of the Person

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure that persons with disabilities are not deprived of liberty on the basis of disability; prohibition of institutionalization of persons with disabilities 
The report confirms that persons with disabilities in the State party may be deprived of liberty on account of their disability alone (para. 59). 

The State party notes however that it recognizes the future need for an inclusive society and that therefore measures have been taken to “implement the policy of community-based support projects for persons with disabilities including community-based rehabilitation (CBR) projects, community volunteers, and assistive technologies for independent living.” (paras. 59,60).

The State party is encouraged to update the Committee on the degree of implementation of these measures, and inform the Committee about how many persons with disabilities have been moved from institutions and how many institutions still operate in the State party (para. 78).
The State party is encouraged to take phased steps towards the gradual replacement of substitute decision-making models with models that support persons with disabilities in their decision-making. The State party should accordingly take steps for the prohibition in law and in practice of the institutionalization of persons with disabilities in full compliance with provisions of articles 12 and 14 of the Convention. 

Article 17 - Protecting the integrity of the person

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Protection of persons with disabilities from medical (or other) treatment given without the free and informed consent; protection of persons with disabilities from forced sterilization, and girls and women from forced abortions; independent review organizations (role and composition) and programmes of work

The report notes that sterilization of persons with disabilities is prohibited without the free and informed consent however it says nothing concerning the administration of forced medical  treatment on persons with certain forms of disabilities  such as those with “mental, behavioural and autistic”(para.172).
The State party is strongly encouraged to adopt specific legislation prohibiting medical treatment without free and informed consent if this is not yet in place.
The State party is also encouraged to establish independent review boards in the composition of NGOs, human rights entities and medical and judicial institutions to review cases of consented therapeutic sterilizations, to prevent abuse (paras 130,131).

Article 23 - Respect for home and the family

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure that persons with disabilities may exercise the right to marry and to found a family on the basis of full and free consent.
The report notes that “the  right to marriage and family life is a fundamental right of all Thai people, including persons with disabilities” (para. 95).
.
The report is however silent about the right to marry of those with “mental behavioral and autistic” disabilities (para. 172).

The report is also silent about the right to marry of those placed in institutions, or are under guardianship (para. 59).
The State party is encouraged to enable in law and in practice the right to marry of all persons with disabilities if they so wish without discrimination.
Article 29 - Participation in political and public life

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Legislation and measures to guarantee to persons with disabilities, in particular, persons with mental or intellectual disability, political rights, including, if it is the case, existing limitations and actions taken to overcome them; support provided, if any, to persons with disabilities  for the establishment and maintenance of organizations to represent their rights and interests at local, regional and national level

The report notes that persons with mental behavioural and autistic disabilities are limited in their political rights under the existing legislation (para. 172).
However the State party promptly admits  that  “revision and modifications are needed to ensure full political rights and participation for all persons with disabilities, in compliance with Article 29 of the Convention” (para. 172).
The report further notes that “eletoral officers on duty at each electoral booth assist and facilitate voting by secret ballot for persons with disabilities” whereas the Convention requires that persons with disabilities are assisted by persons of their own free choice in the voting process (para. 170).
The State party is encouraged to revise its legislation to conform it to the requirements of the Convention under articles 29 and 12 and provide in law and in practice the right to vote for all persons with disabilities without discrimination including for persons with intellectual forms of disability, and those placed in institutions or under guardianship.

The State party is also encouraged to ensure that persons with disabilities are assisted in the exercise of their voting right exclusively by persons of their own free choice in line with the Convention.
The State party is further encouraged to proceed in practice to ensure an effective representation of persons with disabilities at all levels of the decision-making (Government, Parliament, Judiciary) which affects their interests if possible through a quota system to ensure diversity. 

Article 33 - National implementation and monitoring

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

The designation of one or more focal points within the Government for matters relating to the implementation of the Convention and facilitate related action in different sectors and at different levels; the establishment of a framework, including one or more independent mechanisms, as appropriate and measures taken to promote, protect and monitor implementation of the Convention taking into account the principles relating to the status and function of national institutions for the protection and promotion of human rights; budget allocations for the purpose of national implementation and monitoring

The report appears to suggest that the coordination functions for the implementation of the Convention are entrusted to the National Office for the Empowerment of Persons with disabilities, an organ under the Ministry of Social Development and Human Security (paras. 3, 185).
The independent monitoring functions appear entrusted to the “Thailand’s independent agency, the National Human Rights Commission” (para. 185). 
Monitoring functions on implementation of the Convention also appear entrusted to the so-called joint “Committee on the Convention in Thailand” which “sets up guidelines and monitors implementation”. This organ is made up of  “delegates from all Ministries, disability representative organizations, the President of the National Council on Social Welfare of Thailand and other concerned agencies” (para. 186). 
The State is encouraged to clarify the organs of the government entrusted with the coordination functions for implementation of the Convention in Thailand. It should also clarify which organs in the State party are entrusted with the function of independent monitoring of the implementation of the Convention by the government in the State party.
The State party is further encouraged to officially designate by Act of Parliament, all national NGOs working for persons with disabilities in the State party as monitoring institutions under the Convention.
� Compare with the definition in Article 1 of the CRPD Convention: ‘Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others’ (emphasis added).
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